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DECISION -and. ORDER

Motors, Ltd. and Hino Diesel Truck USA, Inc. moved to”.
| précludesas. frial evidence Plaintiff's proposed exp,,_a [
.mony as 16 af -ematlve designs to the Hino FA truck:
This Is a product liability-action arising out of the per-

sonal injuries sustained by Plaintiff in a tragic motor ‘vehicle

.accident on September 3, 1999.0n the’ day of sald accident
Plaintiff was driving a 1990 Hino FA truck on the Long Island

| Expressway when he rear-ended a Mack M250P truck driven -

| by defendant Sang Lee, The Mack’s steel rear end penetrated

the occupant compartment of the Hino truck, causing Plain- ~ -

tiff to-suffer catastrophic infuries. Now a mutilated cripple,
i this accident has caused Plaintiff an immense amount of

-| .pain and suffering In this product liability action, Plaintiff ..

.} ¢lajms that the 1990 Hino FA cab-over-engins vehicle ‘involved

1 In said, accident was defectively designed in that it did not

) adequately protect its occupant in the course of the motor .

vehicle accident. .. .

| - The 1990 Hino FA truck isa cab—over-engine style vehicie
Cab-ovet-engine trucks-are geared towatrd city use, and have

been in use for decades thtoughout the United States and -

 the rest of the world. What makes these trucks unique isthat
their engine is located below the driver compartment, thus ", "~

providing excelient wsibihty for the driver by eliminating any
| blind spots that would ordinarily ‘be caused. by the engine.

_This design is well-suited for a city environment populated by

" children, bicyclists, and pedestrians.

[ In an action based on strict products liability for a design

" defect, the plamtiff is under an obligation to present proof
of an alter,native, safer design, practi¢able under the circum-

| stances (Garcia.v. Rivera, 553 N.Y.5:2d 378 (Ist Dept. 1990);

Voss v. Black & Decker Mig. Co, 450 NE. 2d 204 (N.X. Ct App. tion tests without real-life crash test valldatio .In suppor

| 1983)). Plaintiff has attempted to meet this burden of proof

‘by introducing three alternative designs to the Hino FA truck.

The alternative designs. presented by Plaintiff include a con-

ventional style tnick, a modified conventional style truck, and’

‘amodified Hino FA cab-over-engine désign with an enhanced
| structural integrity of the occupant safety cage. It 1S Plaintiff’s

contention that any of these alternative designs would have -

better protected Plaintlff in the course of his accident and .
would have mimmized the injuries sustalned by Plalntiff.

. Inorderto prove that Plaintiff’s altérnative designs are
safér than the Hino FA truck, Plaintiff rélies on various e
simuilated crash tests, numerous papers published by the. "

_Society of Automotive Engineers (SAE), a crash test of a Hino .

FA truck, as well as several National Highway Traffic Safety
_ Administrator (NHTSA): crash tests. In support of Plalntiff's
} claim that a conventional truck Is-a safer altemative to.the
| Hino FA truck, Plaintiff relles on.an LS-DYNA simulation, sev-

| eral SAE papers, and a Untversity of Michigan Highway Safety

Research Institute study that concluded that -conventional

‘| styletrucks are safer than the cab-over-engine design. In sup-

1 port of his claims regarding t the modified conventional style-

.| truck; Plaintiif telies upon an NHTSA crash test.of a Toyota .
van as well as a 1999-SAE paper which’ advocates the-use of "

conventienal or modified conventional designs to increase

occupant safety. Finally, Plaintiff attempts to validatethe -

safer conditions of the alternative réinforced cab-oVeo-engine

design through reliance on various NHTSA crash tests, none

of Which involved a Hino truck, as well as said 1999 SAE

paper

| Preclusion of Expert Testlmony of Alternatlveff‘ |
‘| Designs Through LS-DYNA Testing Granted

na F rye Hearlng conducted before.this Court between the
" dates of July 31, 2006:and August 2, 2006, defendants Hino

E by Mr. John' Hallquist who started the :
" element analysis and ‘a witness for th

-testing must be used to.validate an [

o person to joln the company started b
" M Haliqu ifs Liverthore. As such, he

) TranspOrtation Institute. His professt
~ computer sisnulation of vehigle dynai

Wednesday, October 3, 2007 ,

1t is a well-established rule that experimental tests wili be -
admitted as evidence so iong as the tests have gained general
acceptance in the partlcular field to which they belong (see .
Frye v. United States, 293 F. 1013 (D.C. Ct. App. 1923); Styles
V. General Motors Corporation; 799 N.Y.5.2d-38 (1st Dept.

" 2005)). According to Defendants, Plaintiff’s assertion that the

proposed alternative designs would have more adequately -
protected Plaintiff is.not based ypon reliable tests that' have

. gained the general acceptance- -of the scientific or engmeering

commuinities and. thus should be precluded from Plaintiff's.

. explert testimony. -

Defendants’ contend that the use of lS-DYNA slmula- o
tions without reallife:crash test validation is not generaily .
accepted in the scientific or engineering communities. An lS-
DYNA simulation is a finite element analysis (FEA)- appllcation
design tool. FEA is a computer simulation technique used in' .
engineering analysis. In an FEAsimulation, ‘the object of the”

. computer simulation is represented by a gepmetric model

similar to the object of the simulation and consisting of sev-
eral linked, stmpllﬁed representatlons of discrete regions, oth-v_
erwise known as finite elements, In addition to its many other
uses, FEA is used to analyze the movement -arid displacement
of various components in the course of a crashevent.1S- -
DYNA, ‘an application.of FEA, Is the commercial version of the .

DYNA 3d code, which was developed by Mr. Lawrence Liver-

‘mm'em the 1980’s. LSDYNA was written and commerciaiized

Livermore Technological Cotporation,
Mt Khanh Bui, anf expért on finite:-

Defense, has testified that reaHifé cr: she
DYNA model. Mr Bui has WOrke i

ekpert in the ﬁeld of L8

of this.contention, Plalntiff affirms that Geheral Mbtors ises-
"LSDYNA for vehicle design without the'use of reaHife crash- -
testing. Plaintiff, however, lias falled to produce any reliable
documentation: to cotroborate that statement. Mr. Bui, who -
testified to have simulated crashworthiness with LSDYNA

at General’ Motors and states that heis familtar with Gen-

eral Motors’s use-of LS:DYNA today, ‘dénies that claim, and:
asserts that General:‘Motors does not use LS-DYNA as a final-
verification of a.vehicle, Rather, { Genéral Métors still requires
full reaiife crash testiig to validate an LS-DYNA model: An

. affidavit of Dr. Dean L. Sicking, produced by the defendants in

this attion, confirms the allégation that it is not'ac¢eptable to
use LS-DYNA withoiit ¢rash test validation. Dt. Sicking is the,

. ‘directorof the Midwest Roadside Safety Facility ahd a Profes-
. sor of Civil Engineering at the Unilversity of Nebraska-Lincoln. -.

‘He is also a former Associate Researcl Engmeerv-at the Texas

A0 18
‘mernit analysis.and LSDYNA, anid he] has written a timber of

-peer-reviewed.articles on thé tise of ES-DYNA In his affidavit,
_ Dr. Sicking states that “to date neither industey;: goveértiment;

nor engineering socleties accept. finite element methodology

- and LS-DYNA ‘simmilations without validation -and correlation

with real-world-crash tests for the. purpoSe of establishing the

: crashworthiness of any given’ design or that a vehicle strug-.
. ture could bee_xpected to protect an oécupant in any given f -

accident”. -



 Plaibtiff ¢alled to the withess stand Mr. ‘Wayne McCracken,

the bearer-of a Bachelor's degree from Diiké University in the:
dlsclpllne of electrical engineering. Mr. McCracken testified -
that he is.a member of the Society-of Autormotive Engineers -
(SAE) and sits on the SAE's Accident Reconstiuction Review -
Comimittee that reviews papers for publications through this

- society. The Society of Automotive Engirieers fs the largest

- orgahization of automotive engineers in the world. Ofi cross-’
.examination Mr. McCracken was unable to name a single

_ paper published in the peer review journal which says that is

acceptable in the. science and éngineering communities today

to'use LS-DYNA alone to prove crashworthiness. He was -

" merely able to affirm that “1 know that there is a movement in .

that direction...But where exactly it is in the process, 1 don’t

know” (page 93; lines 14-18 of Frye Hearing transcript).
Plaintiff next called to-the witness stand Mr. Gerald Rosen-

‘bluth. Mr. Rosenbluth earned a Bachelor’s dégree and a -

Maister’s dégree from Arizona State University in the area .

‘of industrial design and technology with a specialization in

~ automotive technology and a minor in physical sciences. Mr.
_Rosenbluth stated that finite elernent analysis testing doés -

" - not have to be confirmed with ‘a reallife crash tests, yet Mr.

Rosenbluth is not an.engineer, and admitted that he himself

does not perform finite element analysis. He conceded that he- -

- -has never taken a formal engineering course. M. Roseribluth
admitted that-automobilé-companies d6 crash test vehicles in
“addition to- conductlng a finite element analysis.
Plaintiff’s expert witness in the'area of finite element

-analysis-and LS-DYNA; Dr. Robert Bocchlerl is the bearer of - -

--a Master’s and Ph.D in-aérospace engineering from the Uni-.
versity of Texas at Austin, with a specialty.area in structural
‘mechanics and materlals analysis. Hecutrently manages
“the Silicon Valley office of the Applied Research ‘Assoclation
- (ARA) His office specializes in'LS-DYNA simulations of vari-
ous crash ifnpact evénts as well as other dynharnic events:

- While he stated that finite elément analysis is widely. accept- -

: "edin the scientific community, Df. Bocchieri:conceded that
. -any good engineer would want to have Soirie validatioh test.”

_The website of the ARA; whére Dr. Bocchtért works, contains =

‘the following statements of Dr. Kirkpatrick; ‘a colleague of' Dr:-

" Bocchierel: “FEA Is ot a replacément for actual crash testlng o

. -buit it streamlines the process:., We use FEA, finiite elemerit-
analysis for evaluation of candldate safety products-priot to.
full scale testing which allows the custoiner to perform:the . -

- only riinirhum number of full scale tésts for’ produot quallﬁca-v-

- tion”. Plaintiff’s witnessés-havé. thus failed to-convince:this:.
Court that it'is generally\accepted and yeliable to use-an LS--

‘DYNA simulation test without the follow-up of a real-llfe crash -

test validation. -
* Furthier, in. order tobe admltted .as evidence, the condl- .
~ tions of Plaintiff's tests must also be substaritially sirnilar to

- the conditions of Plaintiff's-accident-(58 N.Y: Jur.2d, Evidence '

‘and Witnesses, §439; Styles v. Genieral Motors' orporatlcn

" supra)). Coticérniing the numerous SAE papers cand réports

' submitted’ by Plaintiff, sald papers and reports must Tiot be
‘overly broad and lack detail as to-actual tésts conducted .
upon vehicles. If sai ‘papers and reports are of a:sweeping
nature and lack det: «egardlng any actual testing conditions,
-the papets and reports'may not be admitted as evidence (see
Cramer v.Kuhns, 630 N. Y.S.2d 128 (3rd Dept. 1995)) :

'Plaintiff supports his clainas to his first alternative deslgn, :

a conventiohal style-truck, by relying on:an LS-DYNA slmule-
. ti6n. The LS-DYNA simuilation relied upon by Plaintiff was
developed to assess.roadside guard. barriers. As itisnot..
intended to predict how a truck would peﬁorm ina frontal
collision with ariother truck, It lacks sufficient detalil to pro-
.vide any reliable insight into'the truck's crashworthiness in
-any frontal finpact accident, In-addition, the first of the SAE~

papers ‘cited by Plainitiff, SAE. paper 751018, as well as the Unl- .

-versity of Michigan Highway Safety Research Institute study
.cited by Plaintiff, do not contain detalls of any actual testing
.done to-prove the superiority of the conventional truck from -
a safety perspective. Further, despite Plaintiff's contention T
that his-attack is limited to the 1990 Hino FA and not all cab- .
ovet-englne ehlcles, sald paper and report refet to cab-over-
-englne vehiclés in general, and not specifically to.the 1990 .~
. 'Hiria FA. Cornisequently, the sweeping nature of the paper and

\

‘thie report must result in their preclusion. Further, the testing
conditions contained in SAE paper 1999-01-3056 are not suf- -
ficiently similar to the: «conditions of Plaintliff's accident, thus
rendering the results of the testing in said paper firelevant to

_ Plaintiff’s accident. This deficiency, together with-the absence

of testimony from. a.nyone involved in the writing of the study, .

- are a cause for the paper's ' preclusion as trial evidence. .

In regard to Plaintiff’s second: alternative design, a modi -
fied ‘conventional style truck, Plaintifi:supports his claimby- -
relyinig'on an NHTSA crash test of a Toyota van.as well as SAE -
paper "1999-01-3056 whichi advocates cohventional or modi-

"fied: conventional designsto inc.rease occupaiit saféety, The

vehicle subject of thé crash test was not a.conventional truck
similar in class. to.the Hino FA truck, but rather a Toyota van,
Further, the NHTSA ¢rash test relied upon dld not involvé a -

* front'impact-beam being crashed into.a barrier. This Court
_ thus finids that the conditions of said crash test were riot sub-
- stantially similar to 'thie ‘conditions of Plaintiff’s a¢cident. The

*NHTSA crashi test in‘quéstion Is so dissimilar fror the accl-

~ dent circumstances that reliance on this test'is misplaced.

‘The-crash test s therefore precluded as trial evidence,

-Regarding the SAE | paper, ittoo must be precluded as trlal

evidence (see supra). '

In support of his’ thlrd alternatlve desngn, a modlﬁed Hino
cab-over-engine truck, Plaintiff relies upon numerous NHTSA " .
‘crash tests and SAE paper 1999—01—3()56 This Court finds that -

- the conditions of the NHTSA crash tests were not sufficiently

similar:to the condltlons of Plaintiff's accident to render them.
admissible as evidence. The tests did not. involve a Hino FA.
truck nor did they: involvé:a. front, impact beari being crashed;
into a barrier. There is a substantial dlsparlty of several thou- '
‘sand pounds:| betweenh the weight of the cars used in the crash g
tests and the welght of thie Hino truck that Mr, Lascano was
mng at the time of hils accident. None of the vehicles in.the
NHTSA crash tests had an offset collision, and none of them .
had an under-.rlde, vnlike the conditions of Mr. Lascano’s .
accident. Moreover, said cragh tests did not' lnvolve front -
impact beams or: grllle guards and did niot involve a projec-
tlon barrler sumlar’ to the rear. end ofa Mack truck. Thus, thls

Court ﬁnds that the: conditions of the NHTSA ¢crash tests are |
not evenremotely similar to the.conditions of Mr. Lascano’s

" accident.Mr. Rosenbluth; a witness for the plamtlff ‘has him- -

“self admitted that these. erash tests,are not very.similar to the
Lascano-accident. In.addition, as part of Plaintiff’s third alter:.
native design, Plalntlff has suggested the use of front impact

“beams in conjunction-with-side door- beams ‘Yet, Plaintiff has
presented'no reliable tests to support his claim thatsucha
design would have made a material difference to Plaintiff’s
‘safety. Fyrther, this Court finds that there is no-general accep-

“tance of Plalntiff’s opmloh that the use of a front- impact beam

- made from the same material as:a side impact beam would

‘have mi.nlmlzed Plaintiff's ‘lnjurles Mr. Rosenblatt, a withess -
for the plaintiff, admitted that he is unawareof a single cab-
over-engine vehicle mamifactured for sale in the U.S. in 1990
or today that has a front impact beam. As part of Plaintiff’s’
third alternative design, Plaintiff also suggests the use of side
-door impact beams without front impact beams. Plaintiff con-
ducted various metallurglcal tests of side door impact beam *
materlals and-concluded:thiat a Hino FA truck with side door
beams would have greater protected Plaintiff in the course-of -
-hls accident. Yet, Plaintiff did hot conduct any crash tests on

" aHino FA cab-over-englne truck with side:door impact beams,"

‘thus falllng to-prove that such a design would have proven

. safer than the Hino FA truckinvolved in Plaintifi’s accident.

- Plaintiff has also failed to produce a crash test on a HinoFA -

. truck wlth a grllle guard installed above the'level of the bum- .
.- pert6 prove that stich a design Is in fact superior to the 1990 -

HinoFA truck from a safety perspective. In réspect to the’ SAE ]
paper, it too ust be precluded (sée supra).



" Plaintiif also relies upon a crash test of a 1991 Hino FA
~truck. Said truck involved in the‘crash tést did not contain _
- front or side impact Beams or grille guards, which according -
g tiff's-thire ‘alternative design would have better pro--
dintiff il the COurse ‘of his acciderit. Thus, this crash -
‘ test caii not be used to'prove that Plaintiff's third-alternative
’ deslgn would Have ' protected Plaintiff. As-this ¢rash
test was cOnducted { ino cab-over-engine trick, it also
y 0, prove:th onal style truck or amodified
truck. ould lave mmimlzed Plaintiff's

Plaintiff’s tests have thus failed to fulﬁll the* substantial
siinilarity” condltion as set forth in Styles, supfa. As such,
‘failed'to preduce reliable evidence proving'the

asafer alternative design'to the Hino-FA truck. |
“The burden of proving the’ reliability and relevance of evi: -
‘dénice rests-upon the.party seeking to intrgduce the evidence :
In the'case at bar; it is Plaintiff who seeks. fo Iitroduce evi-
dence of alternative designs to the Hino FA cab-over-engine -
véhii¢le. As Plaintiff has falled to meet its burden of proof

Accordingly, a.s a ‘Yesult: of.Plaintiff s failure to prove the
. general acceptance of the use of LS-DYNA without realife
crash testvalidation; as well as ‘his failureto demonstrate
a substantial similarity between: the conditions of Plaintiff’s
tests.and thie conditions’ of Mr; Lascano s accident, the defen-
dants™ Motion for thé preclusion of Plaintiff's expert testi- -
: mony as to alternative designs must-be: granted THere may
s00h cotie a day when the use:of L&DYNA without real-life
, crash test validation will be generally accépted for the spe-
-. cific application: sought hereln; Howeverthat day has not yet

" arrived. ‘This* constitutes the Declslon and Order oi the Court

: 'Settle Order on natice.



