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Insurance policies set forth an exchange of promises and conditions. The provision requiring the
insured to “cooperate” with the insurer is one such condition. The nature of the obligation itself
has generally raised little controversy. Indeed, it is found in the vast majority of insurance policies
in one form or another. But its reach should not be underestimated, insofar as claims have been
dismissed outright based on the insured’s failure to cooperate with its insurer. While dismissal
may involve egregious facts, the cooperation clause is unambiguous and fully enforceable, and
has the potential of resulting in the complete forfeiture of coverage where it is breached.
Moreover, forfeiture of coverage based on the cooperation clause is as conclusive a result as if
coverage were excluded based upon an exclusion or the untimely notice of a claim.

The Rationale of the Cooperation Clause

The cooperation clause is frequently included in the notice provisions of a standard general
liability policy, and while the duty to cooperate is often couched in the mechanics of notice and
providing papers to the insurer, it may stand as an independent clause as well. The clause
generally requires the insured to cooperate with the insurer in the investigation, settlement or
defense of a lawsuit, and is considered an “essential” or “material” term of the insurance policy.
While cases may refer to the duty to cooperate as a mutual one, the clause is primarily meant for
the protection of the insurer, in its efforts to learn information about the claim for purposes of
handling and adjustment.”? And in case there was any doubt, at least one case felt compelled to
define the term "cooperation," noting that it requires a joint operation, a common effort or labor.’
In view of the financial stake that an insurer has in the outcome of a claim, a court will not hesitate
to find a breach of the cooperation provision where the insured’'s failures are amply
demonstrated.*

Assist in the Investigation of the Claim

Some cooperation provisions may specify the obligations that are expected of the insured,
including filing responsive pleadings, attending hearings, timely reporting to the insurer on the
status of a claim, and providing documents, information and correspondence that are reasonably
requested. If a subrogation right is pursued, the clause may also require the insured to assist the
insurer in the prosecution of such an action.® Ultimately, the cooperation clause requires that the
insured make a “full and frank” disclosure to its insurer.®

Aid in the Determination of Coverage

The insured’s cooperation enables the insurer to obtain knowledge and facts concerning the
incident giving rise to a claim while the information is still fresh.” In that regard, the clause has
been invoked as an alternative to the notice provision, to support a finding of no-coverage where
the insured failed to timely notify the insurer of a claim.? Like compliance with a notice provision,
compliance with the cooperation clause fulfills the right of the insurer to promptly obtain relevant
information that will help it decide its coverage obligations under the policy and make proper
adjusting decisions.® The argument by the insured that the cooperation clause should not be used
to gather information bearing on the existence or absence of coverage, should be rejected.™
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Thus, just like a notice provision, the clause contemplates not only cooperation in the adjustment
of a claim, but a potential denial of coverage as well. The clause is especially important in
circumstances where only the insured has the information necessary for a coverage
determination, yet declines to share such information with the insurer. Withholding this kind of
information results in what one court describes as the “quintessence of prejudice” to the insurer.™

Condition Precedent — Failure to Meet the Condition Can Forfeit Coverage

The cooperation clause is significant since it is considered a condition precedent to coverage.*? If
the condition is not precisely satisfied, no liability to the insurer will attach.** Accordingly, when
the insured deliberately fails to cooperate with its insurer in the investigation of a covered claim as
required by the policy, the condition will remain unsatisfied, and the insurer may disclaim
coverage.™

Totality of the Circumstances

The “totality of the circumstances” will be considered in evaluating whether an insured’s breach of
the insurance contract by failing to comply with the obligations of the cooperation clause is
material.”> As stated by one court, cooperation “implies, not an abstract conformity to ideal
conduct, but a pragmatic question to be determined in light of the particular facts and
circumstances.”® It is through this lens that the courts will decide whether a material breach of
the cooperation clause has occurred.

The Standard: When Has a Breach Occurred?

The standard for establishing a breach justifying forfeiture of coverage requires a review of the
insurer’s efforts to secure the cooperation of the insured, and the insured’s attitude in response.
In New York, a threefold test is applied, and many states appear to follow some variation of this
test, while not always explicitly expressing the elements in the same manner as the New York
courts have. The elements of the test are as follows. First, the insurer must demonstrate that it
acted diligently in seeking to bring about the insured’s cooperation. Second, the insurer must
show that its efforts were reasonably calculated to obtain the insured’s cooperation, and third, the
insured must conduct itself with an attitude that shows a willful and avowed obstruction of the
insurer’s efforts.’” Needless to say, the test for determining the insured’s breach in New York has
been described as a “heavy burden”*® on the insurer subject to strict scrutiny.™

The reason the burden appears heavy, at least with respect to third-party claims, is an underlying
public policy that seeks to avoid penalizing the innocent claimant, by forfeiting the coverage due
to the “imprudence” of the defendant-insured, over whom the claimant has no control.”® This
burden on the insurer, however, may not be as heavy in first-party coverage claims, where the
insured, unlike the injured claimant, has full control over coverage.”* The burden is also
ameliorated with respect to first-party claims, in that the insurer is not expected to put forth
evidence that the insured “openly avowed” an intention to obstruct the insurer’s efforts — rather, it
must offer sufficient evidence from which the fact finder could infer that the insured’s failure to
cooperate was indeed deliberate.?? Although a finding of non-cooperation may be inferential, the
evidence must be “practically compelling.””® Such evidence may support an inference of non-
cooperation even if it is based only on the insured’s failure to act.*
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Must the Insurer Show Prejudice?

In New York, the insurer is not required to establish that it was prejudiced as a result of the
insured’s failure to cooperate in order to deny coverage. Many states, on the other hand, require
a showing of prejudice.”® But even in those states, if a judgment is entered against an
uncooperative insured in the underlying suit, the insurer does not have to prove a negative by
showing what witnesses it would have discovered, what defense strategy it might have
implemented and what settlement it might have reached — rather, the entry of an adverse
judgment against the insured is enough to show prejudice where the insurer was deprived of the
opportunity to defend.?” Furthermore, since the cooperation clause is in part intended to provide
the insurer with the right to obtain information to determine coverage issues, if the insured’s
conduct impairs the insurer’s presentation of coverage defenses, prejudice will be found.? Thus,
the importance of the cooperation clause in the context of enabling the insurer’'s coverage
analysis should not be underestimated by the insured.

Dealing With the Recalcitrant Insured

A finding of non-cooperation will require evidence demonstrating a sustained effort by the insurer
to bring about the cooperation of a recalcitrant insured. This is a “critical” factor in evaluating
whether a breach of the clause will support a forfeiture of coverage, and a meager effort will not
suffice.”® Accordingly, depending on the circumstances, an insurer may need to do more than
send letters to an insured whose whereabouts are in doubt.*®* And the insured’s failure to answer
those letters alone might not support the inference of an obstructionist attitude.** A court might
find that the insured lacked any motivation to refuse cooperation or believed it had nothing to offer
the insurer.** A court should always be mindful, however, of the fact that diligence within the
environs of the cooperation clause is a two-way street.*®

One More Time: Diligence by the Insurer

With respect to the insurer’s diligence in bringing about the cooperation of the insured, the courts
will examine closely the words and conduct of the insurer. A substantive basis for an assertion
that the insured is not cooperating will ordinarily prevail over a conclusory statement that the
insured should follow the insurer’s instruction in connection with the handling of a case.* The
insurer’s effort must also be reasonably calculated to bring about the insured’s cooperation. This
aspect has been interpreted to mean that the insurer, rather than close the door on any
opportunity of the insured to remediate the failure to cooperate, should undertake some action
that will enable the insured to restore coverage.® If the insured substantially complies in
attempting to fulfill its cooperation obligation, and its delays are neither lengthy nor willful, and
otherwise explained to the court’s satisfaction, preclusion of a claim is unlikely.*® But a partial
compliance is insufficient,®” and some courts may require the insured’s strict compliance with its
cooperation obligation.® Certainly once the insured is in breach of the clause, the breach cannot
be cured by subsequent cooperation.*® Thus, it is incumbent on the insured to commit to timely
cooperation at all times.

If the insurer has already disclaimed coverage, a court may conclude that the insurer gave up the
right to continue insisting on its insured’s compliance with the cooperation provision,*® although
the insured’s continuing refusal to cooperate might still be taken into account.** In any case, the
insurer will not be allowed to “remain on the sidelines” in circumstances where the insured’s
cooperation becomes an issue.*
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An Obstructionist Approach Will Lead to Forfeiture

The insurer should make a “substantial” effort showing a reasonable degree of skill in trying to
bring about the insured’s cooperation.”® This can be accomplished by making the insured fully
aware of its contractual obligation to cooperate with the insurer, such that willful obstruction in
response to such an effort can be inferred.* If the insurer makes a compelling case on the
insured’s attitude, a court will enforce the cooperation obligation and rule that there is no
coverage available.” The nature of the willful and avowed obstruction by the insured will be
evaluated in the context of the insurer’s diligent effort to elicit cooperation.* Thus, whether the
obstruction is passive or active, the avowed nature of the insured’s conduct will still be measured
in relation to the insurer’s effort to persuade the insured to conduct itself differently. Ultimately,
whether the insured’s conduct constituted a breach of the cooperation provision will be a factual
guestion for a jury to decide, involving a balancing of the duties of the insured with the insurer’'s
duty to exercise good faith in bringing about that cooperation.*’

Give Us the Documents!

Disputes may arise with respect to the scope of the insurer’s information requests. Just because
an insured declines to produce particular information in the underlying litigation is not necessarily
a basis to withhold its production to the insurer. Indeed, the scope of information that may be
legitimately requested by the insurer is considered broader than the right of discovery in civil
litigation.“® Clearly, the insured’s willful failure to provide material and relevant documents to its
insurer — or in some cases, such as with first-party loss policies, to submit a sworn statement —
will constitute a material breach of the policy that bars recovery.* Even if the documents are
arguably sensitive in nature, such as financial records, the refusal to provide them to the insurer
may be grounds for a disclaimer of coverage.* In those situations, the insured and insurer may
enter into an agreement to maintain the confidentiality of the records.”® The scope of the
confidentiality and the insurer’s right of further disclosure to third parties where necessary, such
as reinsurers or auditors, are usually negotiated. Where the insured is repeatedly warned that its
failure to provide material documentation could lead to a disclaimer of coverage, it faces a real
risk of forfeiting coverage — even where its failure to timely cooperate was based on advice of
counsel.®® While disputes as to logistical details may not rise to the level of actionable non-
cooperation,®® the insured is well advised to demonstrate substantive cooperation in any event.
Likewise, the insurer should specify the documents it requests from the insured.> Statements
given to the insurer that contradict subsequent statements in court may be ground for forfeiture.*®
Inaccurate statements made in a policy application may also play a role in a court’'s determination
that the insured has breached the cooperation clause.*® Nor will the corporate insured be heard to
argue that a particular officer’s failure to cooperate should not be imputed to the detriment of the
corporation.”” And, significantly, as electronic discovery and document integrity become critical,
where an insured’s discovery abuses and document destructions lead to the entry of a default
judgment, the insurer may be excused from its coverage obligations to the extent the insured’s
violations constitute a breach of its cooperation obligations.>®

Independent Counsel Issues

Where the insured has exercised its right to select independent counsel due to a conflict of
interest with the insurer, the reach of the cooperation clause may be impacted. Thus, in one case,
the insured did not oppose an indemnification claim by a third party insofar as it would risk
coverage and would appear to strengthen the plaintiff's claims. The insurer objected to this
course of action, but could not disclaim coverage for lack of cooperation, as the court held
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counsel’'s ethical obligations to the insured-client trumped any harm that might result to the
interests of the insurer.>

Voluntary Payment and Admission of Liability Issues

While most standard liability policies contain a provision prohibiting the insured from making
voluntary payments or admitting liability, the cooperation obligation may also be considered in
conjunction with these provisions, to the extent that the conduct of the insured also implicates a
failure to cooperate. Thus, the cases may cite the cooperation provision together with the
admission of liability provision in finding a forfeiture of coverage.®® For example, the insured’s
unilateral confession of judgment binding the insurer may constitute a violation of the cooperation
clause.®* In jurisdictions that require a showing of prejudice to the insurer prior to finding a
forfeiture of coverage, the showing may be difficult where the insured’s liability was not in doubt.®
While flawless discovery responses may not be required,®® where the insured had no
gualifications to admit to facts or opinions concerning its liability, the insurer should be able to
establish prejudice.®® The issue becomes especially important where a breach of the voluntary
payment provision does not require a showing of prejudice, while the cooperation or notice
provisions might.*® The refusal of the insurer to become involved in any settlement discussions,
however, may relieve the insured from its obligation to cooperate.®® Insureds should be careful in
their conduct under both provisions.

Cooperation Is Key

Given the increasing stakes of litigation, the insured and insurer should appreciate the importance
of the cooperation clause with respect to their performance under the policy. For the insurer, it is
an essential tool that enables it to learn the facts about the claim and make coverage
determinations. The insured, on the other hand, should always share as much information as
possible with its insurer in furtherance of its obligations. Where these two objectives do not meet,
a court may err on the side of caution and rule in the insured’s favor in a close case. But where
the combination of the insured’s attitude, the nature of the breach and the harm to the insurer are
evident, the insured faces a substantial probability of forfeiting coverage.

Mr. Kevane is a senior associate in the Insurance Practices Group of Sedgwick, Detert, Moran & Arnold
LLP, an international law firm with over 350 attorneys that offers litigation and transactional services.
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